STATE PERSONNEL BOARD, STATE OF COLORADO
Case No. 97B119

BRI EN COLLI ER,

Conpl ai nant ,

VS.

DEPARTMENT OF TRANSPORTATI ON,

Respondent .

Hearing was held on April 23, 1997, before Adm nistrative Law
Judge Robert W Thonpson, Jr. Respondent was represented by Steven
A. Chavez, Assisted Attorney GCeneral. Conpl ai nant represented
hi nmsel f.

Respondent called three w tnesses: Thomas Hol | aday, Hi ghway
Mai nt enance Worker |; Leon Garcia, H ghway Mii ntenance Worker |1
Larry Warner, Director, Region 6, Colorado Departnent of
Transportation. Conplainant testified in his own behalf and called
no ot her w tnesses.

Respondent’s Exhibits 1 and 3 through 6 were stipulated into
evidence. Exhibit 2 was adm tted over objection. Conplainant’s
Exhibit C was admtted by stipul ation. Exhibit E was admtted
wi t hout objection. Exhibits B and F were admtted over objection.

Exhibits A and D were not adm tted.

MATTER APPEALED

Conpl ai nant appeals a one-nonth reduction in pay from G ade
73, Step 6 to G ade 73, Step 5.

| SSUES
1. Whet her conplainant conmtted the acts for which
di sci pli ne was i nposed,;
2. Whet her respondent’s action was arbitrary, capricious or
contrary to rule or |aw
3. Whet her the discipline inposed was within the range of

alternatives available to the appointing authority.
PRELI M NARY MATTERS

The adm nistrative | aw judge was hospitalized on May 13, 1997
and subsequently entered an extended period of sick |eave. On June



10, 1997, a case status conference was held before Judge Jones
whereupon the parties, expressing a desire to have the initia
decision issued by the original judge, agreed to waive any
challenges to the tinmeliness of the initial decision.

On April 24, 1997, the day after the evidentiary hearing,
conpl ainant submtted several docunents to the State Personnel
Board. These post-hearing subm ssions were not considered by the
adm ni strative |aw judge as evidence in the case and shoul d not be
made part of the evidentiary record.

FI NDI NGS OF FACT

1. Conpl ai nant Brien Collier has been enpl oyed by respondent
Departnent of Transportation (DOT) as a H ghway Mi ntenance Wrker
| for nore than seven years.

2. On the night shift of January 29, 1997, Collier was
working with Thomas Hollady on [-70 and 1-270. Collier was the
sweeper operator and Hol | aday drove the acconpanying dunp truck,
receiving the sweepings. They had worked together for
approximately three nonths w thout incident.

3. During the course of the shift, conplainant becane
agi tated because he felt that Holl aday was taking too | ong and was
not keeping up with him He talked to | ead worker Leon Garcia by
phone and in person and asked that an additional dunp truck be

assigned to the shift. Garcia determned that this was not
necessary.

4. There were several verbal confrontations between Collier
and Hol | aday. Holladay alleged that Collier poked a finger into
his chest and four or five tines and called himan “asshole.” At

one point, Collier stood on the running board of the truck and
yelled at Holladay through the w ndow, tapping on the w ndow.
Hol | aday had rolled up the w ndow and | ocked the door to keep
Colli3er anay. He felt some fear and was intimdated by Collier.

5. Lead worker Garcia talked to both Collier and Hol | aday at
different tinmes during the shift. Holladay told himthat Collier
was holl ering aggressively and poked himin the chest. Collier
stated that they had yelled at each other and denied the finger-
poki ng al | egati on.

6. Garcia found Collier “disturbingly tense.” He concluded
that there had been problens between Collier and Hol | aday, that
t hey had argued, but was left with the inpression that everything
woul d be okay for the duration of the shift. He believed Hol | aby
when he said that Collier had poked himand called himan asshole.

7. The shift ended at 6:00 a.m on Januart 30. At 8:00
a.m, Holladay filed a conplaint at the DOl Equal Enploynent
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Qoportunity (EEOQ office describing the events as he perceived them
to be and alleging that Collier was the aggressor. (Exhibit 2.)
Hol | aday then took a couple of days off work because he felt
stressed out over the incident. Collier and Holladay have not
wor ked t oget her since.

8. Larry Warner, DOl Region 6 Directer and appointing
authority in this matter, read the EEOreport filed by Hol |l aday and
instructed Mcki Perez, an EEO representative to investigate the
i nci dent.

9. War ner decided to conduct a predisciplinary neeting with
Collier because he believed that Collier’s conduct may have
violated the witten DOT Wrkplace Violence Policy made effective
on Decenber 21, 1995.

10. The R8-3-3 neeting was held on February 18, 1997.
Collier stated that both he and Holladay had used the term
“asshol e” and that Holl aday was the initial aggressor. He denied
poki ng Hol | ady.

11. Warner did not reach a conclusion on whether the poking
al l egation occurred. He decided to inpose discipline based upon
his conclusion that Collier had violated the workplace violence
policy (Exhibit 5) through verbal aggression. He felt that
Collier’s conduct was inappropriate in the workplace and very
serious because of the potential for escalation to physical
vi ol ence. Warner noted that Collier had attending a two-hour
training seesion on the workplace violence policy on Cctober 8,
1996.

12. By letter dated February 26, 1997, the appointing
authority inposed on Collier a disciplinary action of a one-nonth
pay reduction from Gade 73, Step 6 to Gade 73, Step, in the
amount of $117.00. (Exhibit 1.)

13. Conplainant filed a tinely appeal on March 7, 1997.

DI SCUSSI ON

In this de novo disciplinary proceeding, the burden is on the
agency to prove by preponderant evidence that the acts or om ssions
on which the discipline was based occurred and that just cause
warrants the discipline inposed. Departnent of Institutions v.
Ki nchen, 886 P.2d 700 (Col o. 1994). The State Personnel Board nmay
reverse or nodify respondent’s action only if such action is found
arbitrary, capricious or contrary to rule or |law 824-50-103(6),
C RS

The credibility of witnesses and the weight to be given their
testinmony are within the province of the adm nistrative | aw judge.
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Charnes v. Lobato, 743 P.2d 27 (Colo. 1987). The fact finder is
entitled to accept part’s of a witness's testinony and reject other
parts. United States v. Cueto, 628 F.2d 1273, 1275 (10th Cr.
1980) . The fact finder can believe all, part, or none of a
wi tness’s testinony, even if uncontroverted. In re Marriage of
Bow es, 916 P.2d 615, 617 (Colo. App. 1995).

It is the role of the admnnistrative |aw judge to weigh the
evi dence and fromthe evidence reach a conclusion. The weifgt of
the evidence is the relative value assigned to the credible
evi dence offered by a party to support a particular position. The
wei ght of the evidence is not quantifiable in an absolute sense and
is not a question of mathematics, but rather depends on its effect
in unducing a belief. The preponderance of the evidence standard,
as used in this admnistrative proceeding, requires the fact finder
to be convinced that the factual conclusion he chooses is nore
i kely than not.

Conpl ai nant contends that Holladay initiated everything and
that Holladay is a liar. Conplainant submts that Holl aday was not
afraid of himor intimdated by him as he clains. The evidence
suggests otherw se. Both Collier and Holladay testified that
Hol l aday rolled up his w ndow and | ocked the door when Collier
stood on the running board of the truck. This event supports
Hol l aday’s claim of fear in that he was obviously trying to
separate hinself from the conplainant, and conplainant acted
agressively. The evidence strongly suggests that conpl ai nant was
noti vated by anger toward Hol | ady for working too slowy and that
he becane verbally agressive on nore than one occasi on.

The potential for workplce violence is real in our society and
shoul d be ignored by an enployer. The resulting psychl ogical
impact on the victim nust also be considered. The appointing
authority approached this matter with an open mnd and was intent
on being fair while acting in the best interests of the agency and
t he individuals involved, including conplainant.

That appointing authority did not find it necessary to draw a
conclusion viv-a-vis the allegation that conplai nant poked Hol | aday
in the chest. Substantial evidence together wth reasonable
inferences nevertheless support the appointing authority’s
conclusion that the witten policy against workplce violence was
violated by Collier. There is insufficient credible evidence from
whi ch to conclude that Holl aday al so violated that policy.

A permanent denotion or termnation would not have been
justified, but a tenporary pay reduction under these circunstances
was a reasonable exercise of discretion by the appointing
authority. It is the responsibility of the appointing authority to
determ ne the appropriate course of action to naintain enployee
discipline, efficiency and safety. There is not evidence of record

from which to conclude that the appointing authority abused his
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di scretion. This admnistrative |law judge is not persuaded that
the judge is better suited in this case to exercise the
responsibilities of personnel managenent than is the appointing
authority who disciplined the conplainant. See Chiappe v. State
Per sonnel Board, 622 .2d 527, 534 (Colo. 1981). The weight of the
evi dence supports the appointing authities concl usions.

Nei t her party requested an award of attornet fees, and none is
war r ant ed.

CONCLUSI ONS OF LAW

1. Conpl ai nant conmtted the acts for which discipline was
i mposed.
2. Respondent’s action was not arbitrary, capricious or

contrary to rule or |aw
3. The discipline inposed was wthin the range of
alternatives available to the appointing authority.
ORDER

Respondent’s action is affirmed. Conplainant’s appeal is dismssed
wi th prejudice.

DATED this day of Robert W Thonpson, Jr.
July, 1997, at
Denver, Col orado. Adm ni strative Law Judge

CERTI FI CATE OF MAI LI NG

This is to certify that on the __ day of July, 1997, | placed
true copies of the foregoing INITIAL DECI SION OF THE ADM N STRATI VE
LAWJUDGE in the United States mail, postage prepaid, addressed as

foll ows:

Brien Collier
3327 South Richfield way
Aurora, CO 80013

and in the interagency nail, addressed as foll ows:
Steven A. Chavez

Assi stant Attorney General
State Services Section



1525 Sherman Street, 5th Floor
Denver, CO 80203




